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" Having thus sufficiently investigated the nature of and ingredi- 
ents in a right of action ex delicto, I shall in the ensuing chapters 
proceed to speak — 1st, of Torts to the Person and Reputation ; 
2dly, of Torts to Property, whether Real or Personal ; 3dly, of 
Torts not directly affecting the Person, Reputation or Property. 

" Besides the convenience of the arrangement just suggested for 
an elementary treatise, there is, to some extent, authority for its 
adoption ; for instance, Sir Henry Finch tells us, that our law 
regards the person above his possessions — life and liberty most — 
freehold and inheritance above chattels — and chattels real above 
personal." 

But we cannot afford space to pursue the thread of subsequent 
chapters, and must now bring both our quotations and remarks to a 
close. P. F. 



RECENT AMERICAN DECISIONS. 

In the Circuit Court of the United States for Maryland. 
In Equity. 

THE BOARD OP FOREIGN MISSIONS OP THE PRESBYTERIAN CHURCH IN 
THE UNITED STATES OP AMERICA VS. SAMUEL S. MCMASTER, ADMINIS- 
TRATOR DE BONIS NON, WITH THE WILL ANNEXED, OP ANNE V. 
WHITE. 

1. Where the courts of a state in their ordinary jurisdiction as Courts of Equity, un- 
dertake to aid and direct an administrator in the execution of his trust, and where 
the interests of the State's own citizens as well as of non-residents are involved, 
and the non-residents are made parties to the cause in the manner pointed out by 
special legislation, the rule of comity requires that paramount authority should 
be yielded to the court before which the proceedings were first instituted, and 
where the jurisdiction first attaches, notwithstanding the courts may have concur- 
rent jurisdiction, one being a Federal and the other a State tribunal. 

2. A bequest in a will " I leave the whole of said fund in the hands of my executor, 
to be by him applied to the support of Missionaries in India, as it is my desire to 
aid, &c, the same to be applied under the direction of the General Assembly's Board 
of Missions of the Presbyterian Church in the United States," is void for uncer- 
tainty. 

Wallers, for complainant. 
Bartol, for defendants. 

The opinion of the court was delivered by 
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Giles, J. — This bill was originally filed 26th March, 1855, by 
the complainants above named against the defendant McMaster, as 
administrator de bonis non, with the will annexed, of Anne P. White, 
to enforce the payment of a bequest contained in the will of Miss 
White. Subsequently an amended bill has been filed, making " The 
Trustees of the General Assembly of the Presbyterian Church in 
the United States of America" parties complainants to the cause. 
The will which gives rise to this controversy contains the following 
provision : 

" It is my will and desire, that the remainder of my money remain 
in the hands of Mr. Lewis West and Mr. David White, and I hereby 
direct them to pay over to my mother the interest thereof every 
year whilst she is a married woman, and if she should ever be a 
widow, I leave the whole sum to her to be at her disposal. And if 
my mother is never a widow and departs this life in a married state, 
I leave the whole of said fund in the hands of my executor to be 
by him applied to the support of missionaries in India, as it is my 
desire to aid in the instruction of the poor heathen in the way to 
life everlasting. The same to be applied under the direction of the 
General Assembly's Board of Missions of the Presbyterian Church 
in the United States." 

It is admitted that the mother of Miss White died in 1854 a mar- 
ried woman ; that Miss White died in 1843 ; that George Hudson, 
the executor named in the said will, is dead ; and letters of adminis- 
tration de bonis non, with the will annexed, on the estate of Miss 
White have been granted by the Orphans' Court for Worcester 
county (the place of Miss White's residence) to the defendant, and 
that he has paid the debts of the deceased and other legacies men- 
tioned in her will, and has now in hand the sum of $4,521 87, to be 
applied to the bequest mentioned in the clause of the will hereinbe- 
fore recited, if the same be valid. The will itself bears date in 1839. 
The answer filed by the defendant states that the said amount in 
his hands has been claimed by the surviving husband of Mrs. Wil- 
liams, the mother of Miss White, and also by her next of kin, on 
the ground that the above bequest is void and cannot be enforced 
by any one, and is also claimed by the complainants, and that to 
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protect himself in the settlement of Miss White's estate he has filed 
a bill of interpleader in the Circuit Court for Worcester, against all 
the said parties, which is still pending in that court, and in which 
cause an order of publication has been passed against the original 
complainants in this cause, as absent defendants. 

This cause has been heard on bill and answer, and is now sub- 
mitted for final decree. Its discussion involves two very interesting 
questions. 

1st. Has the Circuit Court for Worcester county full jurisdic- 
tion of this case on the bill of interpleader filed by defendant ? and 
2d. What is the character of the bequest in controvery ? Is it not 
void in this State, as being too indefinite and uncertain ? Now, in 
the examination of the first question, it must be admitted by all, 
that if the Circuit Court for Worcester county has jurisdiction, as 
the bill of interpleader was filed in it in 1854, long before the insti- 
tution of this suit, it would be the duty of this court to suspend 
further proceedings in this cause to await the action of the Circuit 
Court for Worcester county. This is the courtesy which courts of 
concurrent jurisdiction should exercise towards each other. For 
where different courts have concurrent jurisdiction, that before 
which proceedings are first instituted, and where jurisdiction first 
attaches, has authority paramount to the others. See Stearnes vs. 
Stearnes, 16 Mass. 171, 203 ; Smith vs. Mclver, 9 Wheaton, 532 ; 
The Robert Fulton, Paine, 621 ; Peek vs. Jeaness and others, 
7 Howard, 624 ; 3 Story on the Constitution, 624 ; Winn vs. 
Albert, 2d Md. Chan. Decisions, 42 ; Brown vs. Wallace, 4 G. & 
J., 495 ; Wallace vs. McConnell, 13 Peters, 136. 

Now, had the Circuit Court for Worcester county jurisdiction in 
this matter so as to effect the rights of the complainants ? Com- 
plainants being non-residents, have their option to bring their suit 
in this court, unless they have submitted or are made parties in 
some form to the cause in the said Circuit Court for Worcester 
county. While it is admitted that no judgment in personam will be 
valid against a non-resident not served with process and who has 
never appeared to the suit, yet all our courts act daily upon the 
rights of non-residents through their property, either real or per- 
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sonal, found within their jurisdiction, and such judgments are valid 
and binding. This is the basis of our attachment laws and of our 
proceedings to sell real estate for division, &c, even though non- 
residents may be interested. 

The estate of Miss White must be administered by the defendant 
under and according to the laws of this State, and in the execution 
of his trust, he had the clear right, if from any circumstances he 
could not safely administer the estate, except with the aid and under 
the direction of a court of equity, to apply to the Circuit Court 
of Worcester county, in the manner he has pursued. By such a 
course, the rights of every claimant would be examined, and full 
and adequate relief and protection afforded to the defendant in the 
settlement of his trust. And by the Act of this State passed in 
1826, chapter 199, full and ample notice of six months by the order 
of publication, is given to the complainants, warning them to appear 
and maintain their title to the said bequest. But the learned 
solicitor for the complainants has contended that, as they are non- 
residents, they have a constitutional right to have their cause decided 
alone by a Circuit Court of the United States. 

Such is no doubt the right of the non-resident in suits in personam 
or in attachments against his property to compel his appearance ; 
and where a judgment is sought against him in personam. But it 
is doubtful whether it can be extended to embrace a case like this, 
where the courts of this State in their ordinary jurisdiction as 
courts of equity, undertake to aid and direct an administrator in 
the execution of his trust ; and where the interests of citizens of 
this State as well as of non-residents are involved, and the non- 
residents are made parties to the cause in the mode pointed out by 
the statute. By the 12th section of the Act of Congress, 1789, ch. 
20, provision is made for the removal of a suit brought in a State 
court against the citizen of another State, to the Circuit Court of 
the United States, where the amount claimed exceeds the sum of 
$500. But this provision has been decided only to apply to cases 
where the non-resident is sole defendant, or all the defendants are 
non-residents. 

This case, therefore, could not be removed to this court under that 

34 
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act. And the 11th section of the same act gives original cognizance 
concurrent with the courts of the several States to the Circuit Court 
of all suits at common law or in equity, where the matter in dispute 
exceeds, exclusive of costs, the sum or value of $500, and the suit 
is between a citizen of the State where the suit is brought, and a 
citizen of another State, &c, &c. 

The two cases to which I have been referred to sustain the pro- 
position of the learned counsel, are Suydam and Boyd vs. Broad- 
nax and others, 14 Peters, 67 ; and Shelby vs. Bacon and others, 
10 Howard, 56. 

In the first case the plaintiffs were citizens of New York, and the 
defendants were administrators of Newton, a citizen of Alabama, 
whose estate had been declared insolvent in a proceeding taken under 
a statute of that State which provided, that in such a case no suit 
or action should be commenced against the administrator. 

The Supreme Court only decided that the plea that the estate of 
the deceased was insolvent, was not suflicient in law to abate the 
plaintiff's action in the Circuit Court. In the second case, the bill 
was filed in the Circuit Court of the United States, in Pennsylvania, 
by a citizen of Kentucky, against the assignees of the late Bank of 
the United States, to maintain his claim and for a distribution of 
the assets of said bank. The defence was, that the assignees had 
filed the accounts for their receipts and disbursements in the proper 
court in Pennsylvania, and were there alone responsible ; and that 
the Circuit Court had no jurisdiction in the matter. But the 
Supreme Court overruled the plea, and decided, that as the proceed- 
ing in the State court was not a proceeding in rem, and as the 
complainants had not submitted or been made a party in any form, 
to the special jurisdiction of the State court, the said plea was no 
bar to the bill of the complainant. I confess that the question is 
one of great difliculty, but I can see no safe way of preventing a 
conflict between the action of the Federal and State courts, than in 
eases similar to the one now before me, to adhere strictly to the 
rule of courtesy to which I have referred, and to leave to the court 
which first takes jurisdiction of the matter, its final adjudication. 
And this I understand to be the view of the law upon this subject 
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taken by Judge Curtis in the case of Mallett and others vs. Dexter, 
administrator of Fenner, to be found in 1 Curtis, 178. That case 
was similar in many respects, to this. A bill was filed by com- 
plainants, some of whom were non-residents of Rhode Island, in the 
Circuit Court of the United States for that State, against the 
defendant as administrator of Fenner, or an account and settlement 
of his administration ; and the defence was that the defendant was 
in process of settling his administration before a Probate Court of 
Rhode Island, and ought not to be compelled to account in this 
court ; and so Judge Curtis decided, with the case of Shelby vs. 
Bacon, 10 Howard, before him. 

The second question, it appears to me, is free from all difficulty, 
and however much I may regret that the pious intentions of the 
testatrix will be defeated, yet sitting here to decide this question in 
accordance with the law of this State, I cannot do otherwise than 
pronounce the bequest void for uncertainty. The money is to be 
retained by the executor, to be by him applied to the support of 
Missionaries in India under the direction of the General Assembly's 
Board of Missions, &c. The executor is the trustee, and the Mis- 
sionaries are the cestui que trusts ; and the Board of Missions is 
merely the agent to direct the manner in which the money shall be 
applied to the beneficiaries of the trust. Now, who can enforce the 
execution of this trust in a Court of Chancery ? What missionaries 
are meant, all the missionaries in India of every denomination, or 
only those of the Presbyterian Church ? and if the latter, those in 
India to-day, or only those who were there when the testatrix died ? 
For I take it to be the true rule of law in reference to all such 
bequests, that the beneficiaries of the trust must be certain and 
definite ; so clearly ascertained that they have a standing in a court 
of equity to enforce the trust. 

If such be the case, the bequest is good, although there may be 
no trustees appointed by the will to carry out the trust, or in whom 
the legal estate can vest. But whether there be a competent trustee 
or not, if the cestui que trusts are not clearly ascertained by the 
will, the devise or bequest is void. Such is the unbroken current 
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of decisions in this and all other States which have not adopted the 
statute of charitable uses of the 43d of Elizabeth. 

I need only refer, in support of this, to the following cases : 

Dashiel vs. the Attorney General, 5 H. & J. 398 ; Same parties, 
6 H. & J. 7 : Baptist Association vs. Sari's Exrs., 4 Wheaton, 
1 ; Wheeler vs. Smith and others, 9 Howard, (S. C.) 76 ; and to the 
case of Meade and others vs. Beale and Latimer, decided in this 
court by my brother, the Chief Justice. 

In that case, a bill was filed in this court by the complainants, 
who represented " the Education Society of Virginia," to enforce 
a bequest " to the Education Society of Virginia for the benefit of 
the Theological Students at the Protestant Episcopal Theological 
Seminary, near Alexandria, in the District of Columbia. The 
Chief Justice decided that the bequest in that case was void by the 
laws of this State ; and even if the Education Society had been 
incorporated and competent to become a legal trustee, the descrip- 
tion of the cestui que trusts was so vague and indefinite, that it 
would be impossible for the court to enforce or supervise the execu- 
tion of the trust. This view of the law relieves me from the neces- 
sity of considering the argument of the complainant's solicitor, in 
reference to the right and capacity of "the Trustees of the General 
Assembly of the Presbyterian Church in the United States of 
America" to receive and take all bequests made to " the General 
Assembly's Board of Missions," a body not incorporated and not 
now in existence ; or to the right of the original complainants to 
enforce a bequest made to the " General Assembly's Board of 
Missions." 

Being of the opinion, therefore, that this bequest in Miss White's 
will is void for the reasons I have given, I will sign a decree dis- 
missing the bill filed in this case, with costs. 



